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How can employers manage controversial beliefs 
being expressed in and around the workplace 
following Forstater? 
The Equality Act 2010 provides 
p r o t e c 8 o n a g a i n s t 
discrimina8on rela8ng to 
certain listed characteris8cs. 
O n e o f t h e p r o t e c t e d 
c h a r a c t e r i s 8 c s i n c l u d e s 
protec8on because of an 
individual’s religion or belief. 
Religion is broadly defined but 
an individual who holds a 
belief that goes beyond beliefs 
about, and adherence to, a 
par8cular religion or its central ar8cles of faith and which affects how they live their life or 
perceive the world, may also qualify for equal protec8on.  

In  Grainger v Nicholson, the EAT concluded that there must be some limits placed upon the 
defini8on of 'philosophical belief' and stated that:  
  
1. the belief must be genuinely held  
2. it must be a belief rather than an opinion or viewpoint based on the present state of 

informa8on available  
3. it must be a belief as to a weighty and substan8al aspect of human life and behaviour  
4. it must aEain a certain level of cogency, seriousness, cohesion and importance. 

Notwithstanding the amendment to remove the word ‘similar’, it must have a similar status or 
cogency to a religious belief  
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5. it must be worthy of respect in a democra8c society, be not 
incompa8ble with human dignity and not conflict with the 
fundamental rights of others. 

In the well-publicised case of Forstater v CGD Europe, Ms 
Forstater’s contract, as a visi8ng fellow at the Centre for Global 
Development, was not renewed because of comments she had 
made on TwiEer and other public forums expressing her views 
opposing the proposed reform of the Gender Recogni8on Act 
to allow people to legally self-iden8fy as the opposite sex. 
These were labelled by some of her colleagues as 
“exclusionary and offensive”. Ms Forstater claimed that she 
had been discriminated against because of her belief. There 
was a preliminary hearing to determine whether her belief 
was capable of protec8on under the Equality Act. The Tribunal 
held that her belief, being absolu8st in nature and where she 
had stated that she would refer to a person by the sex she 
considered appropriate even if it violated their dignity and/or 
created an in8mida8ng, hos8le, degrading or offensive 
environment was not “worthy of respect in a democra8c 
society” and thereby failed the fiXh limita8on in the Grainger 
case. Ms Forstater appealed.  

The EAT concluded that the Tribunal had erred in its applica8on of the Grainger case and had set 
the bar too high. A philosophical belief would only be excluded if it was the kind of belief the 
expression of which would be akin to Nazism or totalitarianism and thereby liable to be excluded 
on that basis. Her beliefs about trans issues, while offensive to some, would not fall into that 
category.   

Implications for employers 

While this case undoubtedly shines a 
spotlight on transgender issues in the 
workplace, the EAT were very careful 
not to express any view on the merits 
or otherwise of Ms Forstater’s gender-
cri8cal beliefs. Further, the judgment 
does not mean that those with gender 
cri8cal beliefs can conduct themselves 
in a way so as to harass or discriminate 
on the basis of those beliefs and 
employers may s8ll be vicariously liable 
for such acts, subject to their statutory 
defence of having taken all reasonable 
steps to prevent the discrimina8on.   

The wider implica8on of this case is that it poten8ally lowers the threshold for other beliefs to 
qualify for statutory protec8on. Prior to this case, beliefs in an8-fox hun8ng, climate change and 
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ethical veganism had all been held as capable of protec8on, but subject to a high benchmark in 
sa8sfying the above criteria. As Covid vaccina8on programs become part of everyday life, it feels 
inevitable that there will be a test case on whether beliefs against such vaccina8on programs will 
become capable of protec8on. While, at the moment, it is possible to see good arguments why 
such a belief would not succeed, either under limita8ons 2 and/or 4, if scien8fic evidence started 
to emerge as to significant side-effects with the vaccines, then those limita8ons may fall away. As 
the above case highlights, the wide reach of social media and increasingly polarised views within 
society are likely to increase the risk of conflict.   

For employers, reminding employees of their obliga8ons both to the business and to each other 
will be a necessary first step. Raising awareness of diversity and inclusion should be high on the 
agenda both in terms of developing empathy for opposing beliefs but also in encouraging 
dialogue on how such beliefs may impact others and for se_ng parameters of what is considered 
acceptable behaviour in terms of communica8ons both internally and externally.   

E A T c o n f i r m s 
women still bear the 
greater responsibility 
for childcare than 
men (for now).   
In Dobson v North Cumbria NHS Trust, 
the EAT has once again confirmed that 

for now women s8ll have a greater responsibility for childcare 
than men and do not need to provide proof of that in 
challenging workplace arrangements that have a 
dispropor8onate impact on them.   

Mrs Dobson was employed as a community nurse. Due to her 
childcare commitments Mrs Dobson had, for a number of 
years, worked only on Wednesdays and Thursdays, when her 
mother-in-law could provide childcare. Two of Mrs Dobson’s 
children are disabled. In 2016, following a review of its working 
arrangements the employer sought to introduce more flexible 
working, including working on weekends due to an increased 
demand for its services.  Mrs Dobson made it clear that she 
could not do this. Consequently, she went off sick and raised a 
grievance, which was rejected. Following a long period of 
consulta8on Mrs Dobson was informed by her employer that it had no other op8on but to 
terminate her exis8ng arrangement and to re-engage her on the new terms requiring the 
addi8onal weekend days. Mrs Dobson did not accept the new terms and in April 2017 was 
dismissed. She brought tribunal proceedings for unfair dismissal, vic8misa8on and indirect sex 
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discrimina8on. The tribunal dismissed her claims and in respect 
of her indirect sex discrimina8on case held that as all the other 
community nurses in her team could comply with the new 
terms there was an absence of any evidence demonstra8ng 
that women as a group were (or would be) disadvantaged by 
the requirement to work flexibly, and as such her claim failed.  

The Tribunal went on to state that if it was wrong in its primary 
conclusion that there had been no par8cular disadvantage, any 
indirect discrimina8on could be jus8fied on the basis of 
pursuing the legi8mate aim of achieving flexible working by all 
community nurses in order to provide a safe and efficient 
service. 

In rela8on to the correct pool, the EAT held that the Tribunal 
did err by limi8ng the comparison to those in Mrs Dobson’s 
team. Having found that the new working arrangements  
required all community nurses to work flexibly, including 
weekends, it was incumbent on the Tribunal to iden8fy a pool 
comprising all persons affected by the changes and logically 
should include all community nurses at the trust required to 
work flexibly.  

In rela8on to the requirement to work flexibly pu_ng women 
at a par8cular disadvantage compared to men, the EAT held that 
the childcare disparity is so well known in the context of indirect discrimina8on claims and so 
oXen the subject of judicial no8ce in other cases that it was incumbent on the tribunal to take 
no8ce of it and that it had erred in trea8ng her case as unsupported by evidence.  

Further the EAT concluded that it does not need to be impossible for an employee to comply with 
a requirement before it was a disadvantage and the fact that compliance is possible but with real 
difficulty, or with addi8onal arrangements having to be made, or by shiXing the childcare burden 
on to another, can s8ll mean that there is a disadvantage and as such the Tribunal had erred in 
law.   

In rela8on to jus8fica8on the EAT held that the Tribunal’s findings could not stand given the  
errors and the maEer was remiEed to the same tribunal to consider the issues of indirect sex 
discrimina8on and unfair dismissal again.  

Implications for employers 

As we discussed in our last edi8on, there is likely to be a significant increase in the number of 
flexible work requests in response to a return to normal working arrangements and this case will 
add clear support in rela8on to the acceptance of such requests where they are based on 
genuine child care issues. However, it is also a useful reminder that promo8ng increased 
flexibility may also be driven by employers. Employers should therefore carefully consider 
proposals to alter working arrangements and look for disadvantages that might be suffered and 
see what can be modified either to remove or at least mi8gate that impact while achieving the 

!4

To subscribe to 

EPR Law’s 

NewsleEer please 

email your details 

to 

info@eprlaw.co.uk 

with subject line 

NewsleEer 

Subscribe

mailto:info@eprlaw.co.uk
mailto:info@eprlaw.co.uk


AUGUST  2021 EPR LAW

desired result. Unlike direct discrimina8on, indirect discrimina8on can be jus8fied if the employer 
can show that the arrangement is a propor8onate means of achieving a legi8mate aim. 

N e w d u t y o n 
employers to prevent 
sexual harassment in 
the workplace?  
The Government Equali8es Office 
(GEO) has released the outcome of its 
c o n s u l t a 8 o n r e g a r d i n g s e x u a l 
harassment at work. The consulta8on 
looked at how to strengthen and clarify 
laws on sexual harassment under the 
Equality Act 2010 [Read Report Here].  

As a result, the government has stated that it intends to introduce a duty requiring employers to 
prevent sexual harassment as well as explicit protec8ons from third-party harassment. 
Protec8ons will not be extended to volunteers or interns. The government is expected to examine 
increasing the 8me limit to bring claims to six months 
(currently three) but this would require legisla8ve changes and 
if implemented is likely to be extended to all Equality Act based 
claims.  The purpose behind these changes is to mo8vate 
employers to make improvements to workplace prac8ces and 
culture, however given the widespread, highly damaging real 
life and reputa8onal impact of sexual harassment, employers 
should already be taking a strong proac8ve approach at 
deterring it. According to the GEO 2020 survey, nearly 30 per 
cent of employees had experienced some form of sexual 
harassment in the past year. The first step is to recognise that 
this is not someone else’s problem and iden8fy risk factors 
(culture, age and gender profiles, pay and power differen8als, 
weak management, insecure work, socialising and risks posed 
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by customers being some of the most obvious). In all cases, educa8on and training is vital, backed 
up by a zero tolerance approach from management together with encouragement and support
for vic8ms to report harassment.  

For a free Anti-Harassment and Bullying policy template please email 
Geoff Ritcher at info@eprlaw.co.uk 
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Telephone: 020 3582 6560 
info@eprlaw.co.uk
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